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1. PORT REFORMS IN THE 1990s: changes for conviction or imposition?
The 1990s meant for ports in developing and industrialised countries, a decade of deep changes in which "privatisation" became a fashionable word. It could be said that today there is no country that has ventured to introduce this mechanism in its ports or, at least, is anxiously evaluating its virtues, looking to implant it in the short term or to adopt any other sort of deregulation policy in that field. 
When these changes are analysed, however, the first idea that comes out is that many countries has been forced to implement such reforms more for imposition of international agencies like, for instance, the World Bank and the International Monetary Fund, than for conviction about the actual merits that such changes could really mean to a country. Of course, the acceptance by imposition may bring disadvantages because when countries are not absolutely convinced about the merits of the new schemes, then reforms can be partial.
The experience has shown that there is no a unique model of port administration that responds to the needs of ports world-wide. This is usually forgotten by politicians and government officials, that intend to copy the experiences of other latitudes, without taking into consideration the particularities and idiosyncrasy of the country from which the model is copied. Regarding this point a well documented report by Unctad has stated:
"The different models of port reforms will be most or less adequate according to the proper conditions of the country. This means that one type of reform will not necessarily produce positive results in all the cases. Furthermore, it is not justified nor is reasonable to foresee that the results achieved in one port will repeat in other; on the other hand, it is important to study the measures that can be adopted and to examine the results achieved in diverse countries. Every country will have to determine the measures that will adopt to improve its port sector, in the light of its micro and macro economics objectives, and having present the economic situation of the country and the national importance of the port sector".
The author is of the opinion that no matter what the degree of deregulation introduced is, the most important issue is the adoption of a legal framework that permits a port to behave as a really commercial entity. Who could, for example, doubt about what Singapore as public port authority was able to achieve, despite the fact that today PSA has been corporatized?; and what about Rotterdam, does it constitute a model for its counterparts of the world, and it relies on a municipal government?. In summary, no matter the model of port administration that may be adopted (centralised, autonomous, public, private, mixed, etc.), The key issue is the existence of a comprehensive legal framework governing that administrative structure, its business and the operations, allowing the port to behave as a commercial entity. 
2. THE COMMERCIALIZATION OF PORTS
Port privatisation is a concept often misunderstood. Although privatisation implies in the most radical way the transfer of public assets to the private sector, in the port field the term comprises a variety of forms ranging from the complete privatisation of the port, to the transfer of specific port services to the private sector, this by means of authorisations, concessions or any other contractual arrangement.
Even though privatisation arises as an element of capital importance to improve the efficiency of public enterprises and services, exposing them to the competitive pressures of an open market, depriving them from governmental intrusion and introducing new management schemes, the question that remains unanswered in the light of the changes introduced within ports of developing countries, is if all these goals could be reached through the changes implemented. Traditional failures associated with the public sector do not seem to be a problem of property. In this sense Vernon-Wortzel and Wortzel states that the problem has to do with a clear lack of explicit objectives, an organisational culture and systems, capable of achieving those objectives. These authors conclude by saying that the success of an enterprise, irrespective of the public or private character, could be achieved with the development of a proper culture of the enterprise, the hiring of appropriate managers and the adoption of motivation policies that guide their behaviour.
  

In view of the above, it is evident that privatisation can introduce within ports significant changes. Nevertheless, it could be said that privatisation of port services as well as any other deregulation policies, are not enough to insure the organisational culture required to advance the commercialisation of ports. This is so because the introduced changes has only guaranteed privatisation at operative, but not at managerial levels. This is the reason why particular attention must be paid to the mechanisms that regulate the constitution and activities of the public port authorities or administrations, as well as the regulatory framework applicable to them. 
It is manifest the tendency to think that privatisation of port services will guarantee in itself the success of decentralisation. However, this is not true because another important factor should be taken into account: the Management. An effective management requires of a good degree of freedom, so as to insure the success of the introduced changes, it is imperative that every port administration be independent, as well as that the different officials at any governmental level are convinced about the urgency of allowing ports to be run on commercial basis, liberating them from governmental barriers and political intrusion.
  

In an account of options available to introduce privatisation or private sector orientation within ports, Michael Bennett emphasises that of "management independence", by saying: "...I believe that much could be accomplished, even short of privatisation, if governments would grant their port professionals greater responsibility and authority, if they would permit them to operate commercially, and they would insist that this be done. That is, if the ports were commercialised". This management independence is particularly relevant to those countries, where full privatisation is far from being applied. As a result of it, such independence, the adoption of flexible legislation and the revision of the legal rules having incidence on the port activity, are the most immediate way leading to the effective commercialisation of ports. 
3. PORTS : PUBLIC SERVICE vs. ABILITY TO DO BUSINESS
Romans managed the concept of res publicae, this was the things common to everybody which were regarded as a property of the Roman people. Ports were within this category. Ports, on the other hand, are a public service for excellence, since they may satisfy needs of general interest and for that reason the interest of the State to regulate its activities. 
The privatisation of public services has always supposed extreme difficulties. In fact, it could be said that to implement privatisation policies in the field of public services, turns out even paradoxical due to the fact that in the mind of some governmental officials, remains the idea that "collective Interest" justifies the elaboration of rigid legal instruments that prevents the entity subject to reform, from the required freedom of action to carry out business, and that in the administration of such services, i.e. public services, does not exist the possibility of making benefits. Ports do not constitute an exception to this conceptual aberration, and thus privatisation of port services and administrations are carried out on the basis of a legal framework enacted on the classic idea of protecting the collective Interest and insuring the performance of a public service, idea that is perfectly valid if it is borne in mind the right of the State to look after things of public dominion as well as the collective interest, but idea that also must be re-evaluated if the States wants to have competitive ports, financially independent and generators of employment. 
Historical reasons determined that ports evolve under different optics, in England and continental Europe. Thus, there was a moment in the XVII century in which the English Crown exercises the powers in Parliament, and being the case that the latter was favourable to the mercantile sector, the notion of public property of the ports in hands of Crown lost force, what brought as a consequence the privatisation of many ports, by means of the establishment of private companies. In the continental Europe, on the contrary, such ports as would occur since Middle Ages, would continue being ports of public property and, consequently, regulated by States. This oblique development determined, maybe, that continental and those countries influenced by the Roman legislation, might consider their ports exclusively as a public service, while the Anglo-Saxon ports acquired a most commercial character, and gifted with an ability to do business, other than those concerned with port related activities, e.g. real state and tourist projects. 
It could be argued then that one of the main challenge that have Latin American ports in the process of reforms, is a change of attitude respect of this Roman conception, because there is no doubt that this mis-conception difficulties reforms in the sector, since many port administrations remain anchored in the traditional idea according to which the port is, basically, a public service public and as such they must look after collective interest, without thinking that port privatisation demands a change of attitude in order to regard ports as entities that must earn money due to its ability to do business that, in many cases, could go beyond the port activities properly, to participate in real state, tourist, transport, etc.
4. TOWARDS AN INTEGRAL VISION OF THE REGULATORY FRAMEWORK
The regulatory framework of ports constitutes the angular piece of its commercialisation; nevertheless, it should be borne in mind that this "regulatory framework" is not only referred to the many standard rules enacted by port legislation, but also to the regulatory framework integrated by an heterogeneous number of rules related to administrative, customs, tributary, commercial, environmental, maritime, employment law, etc. , all them having great impact on the activities of a port administration. 
When considered the different processes of port reforms in developing countries (Latin America), it is realised that these have been mainly carried out, almost exclusively, with arrangement to a national or regional port law, resulting this in the coexistence of a new legislative conception of port nature, with old conceptual schemes that remain, for example, in the customs legislation and the maritime one. In other words, port reforms tend to be focused on port legislation, forgetting that port operations are also influenced by other legislation that must be equally adequate and modernised to take real advantage of the new model implanted. Venezuela, for example, has been paid the price of having carried out such port reforms with that partial vision of the regulatory frame. After five years of implanted the new scheme and despite the radical changes experienced by public ports, it has been discovered that many are the aspects not contemplated in the new port legislation, but related with other legal instruments, that require prompt reform to guarantee the optimum functioning of our ports. In Puerto Cabello, to give an example, the experience has shown that the operations of this important seaport that handles more than 65% of all international trade of Venezuela (excluded the petroleum), are highly influenced by an obsolete customs law and an archaic, by telling the less, maritime legislation, bringing as a consequence many gaps over aspects such as the customs regime of container terminals, the convenience or not of applying taxes (VAT) to port dues, the problematic of the arrest of ships and the incidence in port operations, etc. To illustrate the many problems faced by this port, it could be mentioned the application of article 40 of Customs Law, enacted by the time when the doctrine in force was that of the protection of national merchant marine; so, in the light of that legal rule, all operations in connection with commodities in international transit, must be done in ships of national flags, unless an authorisation from the Exchequer, through the SENIAT, is obtained. It is not necessary to remain that in Venezuela, like in other Latin American countries, the merchant marine does not exist any more, but the truth is that every shipping agent must obtain the said authorisations in the capital of the republic (Caracas), and in a period of time that in many cases exceeds the necessary time for the arrival of the ship, reason for which many times the cargo in transit must remain in port awaiting the following ship, while obtained the authorisation. This rule, of course, is against commercial practices of modern ports, that aspire to adopt the "transhipment" as strategy of growth. The same could be said with regard to the reception and dispatch of cargo from the customs standpoint, and the rules for reception and delivery of cargo by the port operators, who in opportunities are obliged by the customs authority to hand over the cargo to a third party, without the production of the original bills of lading, in clear disclaim of the rights and obligations that rest with him. 
During the II Meeting of the Intergovernmental Group of Port Experts, held in Geneva in march of the present year, and organised by Conference of United Nations for Development and Commerce (Unctad), the author intervenes in representation of Venezuela, to call the attention of the assembly over the problematic resulting from carrying out port reforms, when there is no a comprehensive legal framework, point over which all delegates agreed to the extend that in the Conclusions of that meeting, the group of expert stated: "In the interest of efficiency there is a need for governments to review the institutional structure of their ports to see if the present structure is adequate for this new environment notably when export led development strategies are pursued. If restructuring or change is required to make the port more responsive to the market, there will be a need to revise or create a legislative framework that would allow commercialisation and the eventual participation of the private sector". 
5. FINAL REMARKS
Having said the above and taking into account that privatisation and decentralisation processes will intensify within the port industry in the short term, it is possible to formulate some recommendations that could be borne in mind when introducing reforms in the port sector, if is that effective commercialisation of ports wants to be achieved: 
5.1. Port reforms must be advanced upon the basis of an integral revision of the regulatory framework governing its activities, otherwise the risk exists to give rise to the coexistence of contradictory legislation, with negative results for the businesses of the port. Indeed, many of the processes of port reforms have been based basically on the re-organisation of the national entity that was in charge of the administration, and by passing a port law in particular. Nevertheless, the regulatory framework of a port is really complex when it is realised that the former is influenced by a great number of legal disciplines. In other words, port reforms are usually carried out on the basis of the port legislation, forgetting that the port operations are equally influenced by the customs legislation, maritime, commercial, employment, environmental, tributary, etc. It is imperative, then, to have an integral vision of the regulatory framework governing port activities. 
5.2. Every process of reform, of course, must respond to the particular idiosyncrasy and operative characteristics of the port or port system to deal with. In this context equally valid is a centralised model, as one decentralised, or one of public nature or a private one. What results more important is that the regulatory framework allows the port in question, at least, freedom to hire and to dispose the human resource, freedom to dispose the earnings and to invest in the most convenient manner, and freedom of action to plan its operations. In other words, when talking of decentralisation privatisation, commercialisation, corporatization, etc., the goal is to reach a new scheme that pursues a common objective: reform the traditional port structure to create a new structure with, at least, the following attributes: less bureaucratic; in the hands of people with know-how, and whose decisions are freed from political intrusion; capable of attracting the necessary investments to guarantee the modernisation of the port; and, able to improve operations and increase productivity.
5.3. Every privatisation process implies the appearance of a protagonist figure: the Port Operator. In consequence, a complementary legislation must be designed to regulate its activities, and in that way to resolve aspects related to the inscription and register, responsibilities, the insurance cover requirements, etc., all aspects having great incidence upon commercialisation of ports. 
5.4. It is important that once the port reforms be implanted, whatever the chosen mechanism might be, to pay attention to the attraction of private capital in order to introduce new technologies that permit the ports to remain competitive in the context of possible common markets. The underlying reason of a privatisation process should be the attraction of large capitals, not in the hands of the public sector. This means that in implementing these reforms, port administrations must carefully analyse the terms and conditions of contracts with which the private sector will be authorised to operate within ports, so as to draft flexible contractual arrangement which animates the former to invest the large capitals required to modernise our ports.


